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AMENDMENT TO DEVELOPMENT AGREEMENT

This Amendment to the Development Agreement between the City of Flagstaff
(‘Clty”) and Vanderbilt Farms, L.L.C. dated September 5, 2000, is made and entered into as of
thie, Zoth day of Janwaty, 2007 by the City and Lone Tree Investments, LLC (“Developer™),
suceessor 10 Vanderbilt Farms, L.L.C., collectively referenced herein as the “Parties,” as
follows: .

RECITALS

A, On June 5, 2000, the City adopted Rezoning Ordinance 2000-11 (the
“Ordinance”), rezoning certain real property legally described therein then kitown a$ “Fairway
Peaks” and now known as “Pine Canyon” (hereiafter réferred to as “Pine Canyon™}, subject to
the. conditions sét forth in the Ordinance, Gerieral Condifion § (“GC &) of the Ordinatice
provided that “all private roads within the Development remain open to the public and never be
gated™ General Condition 9 (“GC 9”) of the Ordinance required Developer to enter info a
development agreement with the City providing for affordable housing units as part of the
development of Pine Canyon. The Ordinance was tetorded with the Coconine Ceuity
Recorder’s Office on July 17, 2000 as instrument 3056859.

B.  On or about September 5, 2000, the Parties ¢ntered into a Development
Agréement, recorded with the. Coconino County Recorder’s Office on September 8; 2000, as
instrument 3063582 (“Original Agreement”); concerning development of Pine Canyon, legally
described as in the Original Agreement and incorporated herein by reference (“Property™).

C. ARS. § 9-500.05 autherizes the City to enter info a development
agreement with a landowner or any other person having an interest in real propetty located in the
City concerning, among other things, permitted uses on the Property, density of the developnient,
conditions and terms for public infrastructure, and any other mattér relating to development of
the property. Addmonaily, ARS. § 9-500.11 authorizes the City to appropriate and spend
public mionies for and I comjunction with economie development activities: The Parties
acknowledge and agres that this Amendment is a development agreement pursuant to A.R.S. § 9-
500.05.

D. Certain disputes have. arisen between the Parties withi respect to the
Ordinance and the Original Agreement, including, but not limited to, disputes as to the validity,
enforceability, and meaning of GC 8, the rights and obligations of the partics under GC 9, and
the phasing and platting of Pine Canyon These disputes resuited in the filing of a lawsuit by the



City and a counterclaim by Developer, captioned City of Flagstaff v. Lore Tree Invesiments;
LLC, Coconino County Superior Court Cause No. CV-20050530 (the “Lawsuit™).

E. To resolve these disputes and the Lawsuit, the Parties hereto now desire to
make certain adjustments, amendments and clarifications to the Original Agreement for their
mutual benefit '

AGREEMENT

NOW, THEREFORE, in comsideration for the Parties entering into this
Amendment, and for other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, the Parties acknowlédge and expressly agree as follows;

1. Developer aclinawigdg_jes and reconfirms the validity and binding effect of
GC 8, which conditioned the rezoning of Pine Cariyon upon the requitement that all private roads
within the Pine Canyon development shall remain open to the public and shall never be gated.

2. The City acknowledges and agrees. that GC 8 and the Ordinanice do not
prevent Developer from constructing guardhouses at entrances to Pine Canyon, staffing same
witlrsecurity personingl, and enforcing reasonable security medsures concerning access,

3. Developer may, at its option, abandon the third entrance fo Pine Canyon
shown on coneeptual plans to be located off John Wesley Powell Boulevaid nigar the northeast
- comer of Pine Canyou, providing that the main entrance and the clubhouse entranes rernati opén
and available for ingress and egress to the public. Developer may construct and maintain
guardhovses and security guards at the main entrance and the clubhouse entrance, under the
terms set forth in Paragraph 2 of this Amendiment.

-4 Within ten (10) business days of the City’s written request to Developer,
Developer shall convey to the City, by Special Warranty Deeds, and free and clear of all
encumbrances, mortgages, liens, or other interests, fee titleto up to five (5) strips of land soross
Tract 13 of The Estates at Fine Canyon — Unit One for roadway purposes. Bach siich stitp shall
be no more thai 100 feet in width and shall cross all of Tract 13 from south to north 6 as to
provide public access from John Wesley Powell Boulevard to the parcel or parcels of land
adjoining Tract 13 1o the north. Each written réquast from the City to Developer pursuant to this
Paragraph 4 shall include a legal description of the strip of Tand to be dedicated to the City which
legal description shall be obtainied at the sole cost of the City. Recordation expéises of the
Special Warranty Deed or Deeds given by Developer pursuant o this Paragraph 4 shall bs borne
by Developer. Upon conveyance of each strip, the provisions of the Original Agpreement and this
Amenidiment shall be released as to each such strip without fisrther action by the Parties.

5. Contemporaneous with the recordation of this Amendment, Developer
~ shall convey to the City, at no cost to the City, by Special Warranty Deed (the “Deed”), and free
and clear of all encumbrances, mortgages, liens, or other interests, insured fee title to the
following parcel:

Tract 2, THE ESTATES AT PINE CANYON UNIT ONE, a Resubdivision of
Tract “X” of THE ESTATES AT PINE CANYON UNIT ONE, according to the
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plat in Case 8, Map 79 and in Case 8, Map 92, records of Coconino County,
Arizona

Upon the transfer of title to said tract, Developer will be desmed to have fully satisfied its

obligations under GC 9 of the Ordmaﬂce antd Section 11 of the Original Agreement relating to
affordable housing.

6. Upon the recordation of this Amendment and of the Deed, the Original
Agreement will be deemied released as to the following two parcels of real property:

Tract 2, THE ESTATES AT PINE CANYON UNIT ONE, a Resubdivision of
Tract “X” of THE ESTATES AT PINE CANYON UNIT ONE, according to the
plat in Case §, Map 79 and in Case 8, Map 92, records of Coconino County,
AriZona

Tract P, THE _ESTATE'S' AT PINE CANYON UNIT ONE; a Resubdivision of
Tract “X” of THE ESTATES AT PINE CANYON UNIT ONE, according to the -
plat in Case 8 Map 79 and in Case 8, Map. 92, records of Coconino County,

Atizona.

1. The City- acknowledges and agrées that, subject to the Flagstaff Land
- Development Code and othet applicable laws or regulations, and notwithstandifig any prov;smn
of the Original Agreement to the contrary, Developer may proceed concurtently through the
remaining phases of the development of Pine Canyon, without necessarily completing one phase
before beginning the text phase.

8. This Amendment shall be recorded by the City in the Official Records of
- Coconino County, Arizona within ten (10) calendar days after execution. This Amendment may
be amended or eancelled, in Whole or in part and with respect to all or any portion of the
Property; only with the riutual tritten consent of the Parties,

_ 9 Except as provided herein, all provisions of the Original Agréement shall
retiiain in full foree and effect.

10,  In executing this Amendment, each party hereto acknowledges that it has
consulted with atid had the advice of counsel of its own choosing in negotfations for and
preparation of this Amendment and was fully advised by counsel with respect to all rights which
are affected by this Amendment.

11.  For purposés of construction and interpretation, this Amendment shall be
deemed to have been jointly drafted by counsel for both Parties, and ambiguities, if any, shall not
be conistrued for or against any party.

12.  This is the entire Amendment among the Parties with respect to the subject
matter hereof. It includes all of the terms, promises, representations and understandings made by’
the Parties, and it supersedes any earlier writteri or oral understandings or Amendments between
the Parties concerning this Amendment. No party hereto nor its respective attorneys or advisors
or agents have made any promise, representation or warranty, whether expressed, implied or
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statutory, not contained herein, concerning the subject matter of this Amendment in order to
induce the patties heretd to eéxecute this Améndment, and each signatory acknowledges thiat such
patty has not executed this instrument in reliaticé on any promise, representation or warranty not
containied herein.

13,  Bach party to this- Amendment certifies that it has read all of this
Amendment and fully understands all of the same,

14.  Each party to this Amendment will cooperate reasonably and in good faith
and diligently perform any further acts, deeds and things and execute and deliver any documents
that may from time fo time be reasonably necessary or otlierwise reasonably requited to
consummate, evidence, confirm andfor carry out the intent and provisions of this- Amendraent, all
without undue delay or expense and without further consideration, :

15.  Byexecuting this Amendment, the City warrapts that this Amendment has
been duly and lawfully approved 4t:a propérly noticed meeting of the City Couneil of the City of
Flagstaff

16.  Bach of the Parties hereto hereby acknowledges that the rights-granted the
other party hereunder are wnique and that, accordingly, the other party’s obligations hereunder
should be specifically enforceable, and that it would be equitable f6r a court of competent

jurisdiction to erder the specific performance of the othe party’s obligations under this
Amendment. _

17.  This Amendment is subject to the cancellation provisions of ARS8 § 38-
511, but the Parties hereto do not believe any such reasons for cancellation of this Amendment
purstiant to said statute now exist,

18.  This Amendment shall be effective upon the occurrence of bofh the
following events: (i} execution by the Parties hereto; and (if). recordation in the Official Records
of Coconino County, Arizona.

- 19, The Recitals set forth above and exhibits attached herefo arg
acknowledged by the Parties to be tiuie and correct and are incorporated hérein by this reference.

IN WITNESS WHEREOF, Developer and the City have executed this
Agreement.

LONE TREE INVESTMENTS, LLC

By: Ccntral and Osborn Propert:" § Inc an Arizona

By:

Pat/r{ia E Nolan,%ident



CITY OF FLAGSTAFF

Cxty Attorney ]

STATE OF ARIZONA )
County of Maricopa )
‘The foregoing instrument was acknowlé&ged before me this 24 day of

January, 2007, by Patricia E. Nolan, President of Ceatral and Osborn Properties, Inc., Manager
of Lone Tree Investinents, LLC.

STATE OF ARIZONA )
) ss.
County of Coconino ).

The foregomg mstmment wag. 2
Jaruary, 2007, by _& .

thisg Z0fh day of

$ihe City of Flagstaff.
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ORDINANCE HNO. 2000-11

AN ORDINANCE REZONING APPROXIMATELY 660.03 ACRES OF LAND
AT THE 3000 BLOCK OF SOUTH LONE TREE ROAD FROM: RR, RURAL
RESIDENTIAL DISTRICT TO R1, RESIDENTIAL DISTRICT {615
ACRES) ; RR, RURAL RESIDENTIAL DISTRICT 7TO . ER, HIGH
DENSITY RESIDENTTIAL DISTRICT (18.3 ACRES); AND RR, RURAL
RESIDENTIAL DISTRICT TO MH, MANUFACTURED HOUSING DISTRICT
(26.64 ACRES) CONDITIONAL.
WHEREAS, the Council finds that the applicant has complied with
Section 10-10-004-0007 of the Land.DeVelopment Code by virtue of
having paid the required fee and: hailng sﬂpplied the requlred‘i_'
decumentation; and

WHEREAS, the Council has read and considered the staff reports o
prepared by the Planning Division and has reviewed the
Conceptual $ite Plan and considered the narrative prepared by
the applicant, and the Council finds that the Conceptual Sike
Plan and related stipulations further the application by
providing for affordable housing; and

WHEREAS, the Planning and Zoning <Commission has formally
considered the present rezoning application following proper
notice and hearing with the result that the Planning and Zéning
Commission has recommended approval of the requested soning
application, subjeet to the appligant's compliance with certain
general conditions set forth heremnbelow, and

WHEREAS, the staff has recommended approval of the rezening
application, subject to the general conditions proposed by the
Plannirng and Zoring Commission, as mnd;fled by staff, and the
Council bhas considered each of the- cogdltlons and has found them
to be appropriate for the site and necessarv fer the proposed
development; and

WHEREAS, the Council finds that the proposed rezoning and
approved Conceptual Site Plan with conditions will not be
detrimental to the uses of ad301n1ng parcels or to¢ other uses
within the vicinity;



ORDINANCE NO. 2000-11 . o PAGE 2
NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
FLAGSTAFF AS FOLLOWS:

SECTION 1. That the subject property, consisting of several
parcels, be rezoned from: RR, Rural Reésidential District to R-1,
Residential Distric¢t Conditional (615 Acres},;, &s depicted in
Exhibits A and A~1 attached ts and made a part hereeof; RR, Rural
Reésidential District to HR, High Density Residential Distxict
Conditional (18.3 Acres), 4s depicted in Exhibits B and B-1
attached te and made a part hereof; and RR, Rural Residential
District to MH; Manufactured Housing District Conditional (26.64
Agres), as depicted in Exhibits C and ¢-1 attached t6 and made a
part hereof, i 4docordance with the €onceptual Eite Plan
presented with the rezoning reguest.

SECTION 2. That the Fairway Peaks Development Agreement
(“Develophent Adreemeénts) prepared by the applicant and the City
be reviewed and approved by the ity Couwnheil Pric® to the City
Council's second reading and adoption ©f this Ordinance.

SECTION 3. That the rézoming be conditional supon compliance with
the provisions of the Land Developient Code Lo construct the
improvements showrn upon the approved Conceptual Site Plan and be
further conditioned upon the applicant’'s satisfaction o the
following mine (9) conditions .propesad by the Planning &nd

Zoning Commission, as modified and recommended by staff:

T B4

GENERAL CONDITIONS:

1. That the subject property be developed accerding to the
Conceptual Site Plan for Fairway Peaks as presented with
the rezoning request.

2. That all other reguirements of the Land Developmeént Code
and dther City codes, ordinances and regulatiéns, ingluding
the conditions of the Devélopment Réview Board of January

-6, 2000, be met by the proposed Fairway Peaks Devélcpment
{(“Development”) .

3. That the applicant have a solid fence and landscaped buffer
constructed to screen the Flagstaff Urban Trail from the
maintenance facility, ' o

3056859
gam: 2 ot 4B

I DT




ORDINANCE NO. 2000-11 PAGE 3

4. That the applicant grant . permanent public pedestrian
casements on trails within the Development.

5, That all of the terms, conditions, and restrlctlons set

forth in the Development Agr.eement be fully satisfied.
F I < T

6. That. if the City’s PRlanning D.LVJ_.SIO},’I shauld determing that
a pedestrian underpass (14 x 8% minimum} at the
intexrsection of Lone Tree Road and the Jehn Wesley Powell
Boulevard connecting to the Flagstaff Urban Trail System bhe
the best pedestrian alterpative, then the applicant shall
construct the same in accordance with an apprdgved
engineering plan. :

7. That tha applicant's fallure to obtain site plan, final
plat or grading permit approval for any of the three (3)
subject pareels wWithin twe (2) years of the effective date
¢f the rezoning ordinance, or within an extension of said
two | (2) year period granted by the Plarm;mg and Zoning
Commission, shall cause the City to conduct a public
hearing for the purpose of rever:t:.ng the R1, Residential
zoning; the HR, High Dens:.ty Rasidential zonmg, and the
MH, Manufactured Housing zoning te their former regpective
classificatlons ¢f RR, Rural Residentiil District in
accordance with Arlzona Rev:.sed Statute § 9-462.01.

9. That all private roads w1th1n t‘he DeVelopment remain open
ta the publ;c and never be gated &

9, That the Development Agreement require the applicant to
provide affordable housing units rathe¥ than permit the
applicant 10 make payments in lieu of constructing
affordable housing units.

PASSED BAND ADOPTED by the Council and approved by the Mayor of the
Clty of Flagstaff, this 6th day of June, 2000.

3056858
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ORDINANCE NO. 2000-11 ‘ PAGE 4

ATTEST:.

/ CIZ‘I‘ f \ hTTORNE‘:

VA AR Wy 525222



